History of the HAVEN Act

BEAY 23, 204G * - itroduced
‘ : Bilis and reschitions are referred to commitieas which debate the bill nefore possibly sending i an
to the whole chamber.
Dead Toxt »

Source BlE —— Passed {House next)

Ordered Reported
A crormenitioe hes voted 1o issue a report to e Ul chatniber recommending that the bill be
considered urther Onily about 1 in 4 DS are reported out of commitiee

gt Ll »  Hee Changes »

Source Bill - Passed Mouse {Eenate next)
i HR. 2

201y = On Mouse Schedule
The House indicated that this bill would be considared in the week ahaod

JUL 23 Passed House (Senate next)
The: Hill was passed in g vole in the House H goes 10 he Senate next The vole was by ve
30 no recerd of individual votes was made.
Read Updated Text » See Changes »

Reported by House Committee on the Judiciary

AUG Y, Pat = Passed Senate
- The bill was pasaed by both cha 5 iy identical Torm it goes to cdant next who may
sigee or valo the bill. The vote was by Voloe Vole so no record of mdividual votes was

Soud Updadod Tuxly  Sg FigdGs »

ALG 23, 2019 Enacted - Signed by the President
The President signed the bill and it bocame ow

"H.R. 2938 — 116th Congress: HAVEN Act.” www.GovTrack.us. 2019. August 28, 2019
<https://www.govtrack.us/congress/bills/116/hr2938>
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NACBA Actively
Supported the HAVEN Act

NACBA members Ed Boltz and John Rao testifying
before the House Judiciary Committee, June 2019.
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The HAVEN Act

An da

To exampt from the caloulution of woothly income corbain bonefits peid by the
Pepariment of Veterans Affeirs and the Department of Defense.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,
SECTION 1. 5HI0ET TITLE

This Acl may be ciled as the “Honoring American Velorans
in Extrome Need Act of 20197 or the "HAVEN Aet”.

SRU. 2. DEFINITION OF CURRENT MONTHLY INCOME.
- Section 101{(10A) of title 11, United States Code, Is amended
by striking subparagraph (13} and inserling the following:

“BY1) includes any amount paid by any enlity other
than the debder (or in a joinl cse the deblor and the
debtor’s spouse), on a regular besis for the household
expenses of the debler or the deblors dependents (and

in & joint case the debler’s speuse i not otherwise a
dependent); and
*ii)excludes—

“(I) benefits receivod under the Social Securily Act
{42 U5.C. 301 et seq.);

“II) payments to victims of war crimes or erimes
against htmenity on account of their status as victims
of such. crimes;

4Nl payments o victims of international ter-
rorisn or domestic terrorism, as those lonms am
defined in section 2331 of title 18, on acoount of their
siatus as vietims of such terrorism; and

V) any monihly compensaiion, pension, pay,
annuity, or allewance paid under title 1), 37, or 44
in conpection with & diszbilily, combai-related injury

ility, or death of & member of the uniformed
services, except that any retired pay excluded under
this subclouse shall include retired pay paid under
chapter 61 of title 10 ooy to the oxtent that such
rotired pay ercends the amount of retired pay to which
the debior wenld otherwisa be entitled if retived under
fl?yt g{{wismn of title 10 other than chaptor 61 of

at title.”.
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The Text

“any monthly compensation,

pension, pay, annuity, or

allowance paid under fitle 10, - Title 10: Armed Forces {Including
37, or 38 in connection with UCMJ)

a disability, combat-related
injury or disability, or death of
a member of the uniformed
services, except that any the Uniformed Services

refired pay excluded under - ‘ | _
this subclause shall include ¥ Title 38:; Veterans’ Benefits

retired pay paid under o
chapter 61 of title 10 only to -~ ¢ 10 US.C. Ch. 61—RETIREMENT OR

the extent that such refired = SEPARATION FOR PHYSICAL
pay exceeds the amount of DISABILITY

retired pay to which the debtor
would otherwise be entitled if
retired under any provision of
titte 10 other than chapter 61
of that fifle.’

Title 37. Pay and Allowances of
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The Text

“any monthly compensation,

pension, pay, annuity, or

allowance paoid under title 10, # Title 10: Armed Forces (Including
37, or 38 in connection with UCMJ)

a disability, combat-related
injury or disability, or death of

a member of the uniformed
services, oxoerst ot o R the Uniformed Services

{5
N

Title 37: Pay and Allowances of

Title 38: Veterans' Benefits

- 10US.C. Ch. 61—RETIREMENT OR
SEPARATION FOR PHYSICAL
'DISABILITY
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What Is excludede

Benefit Citation Description

11.8.C. § 1212; see also
10 U.S.C. §§ 1203, 1206 disability when circumstances do not meet criteria for disability-based
military retirement
https://www.dfas.mil/retiredmilitary/plan/separation-payments/disability-

Concurrent Retirement & 10 US.C. § 1414; see also to military retiree who is concurrently eligible to receive

Disability Payment (CRDP) 38 U.S.C. §§ 5304-5305 VA Disability Compensation and who has VA disability rating of at
least 50%; cannot be paid concurrently with CRSC
https://www.dfas.mil/retiredmilitary/disability/crdp.html
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What Is excluded®?

Special Compensation for Assistance 37U8.C. §439 Paid monthly to current or recent servicemember who requires help

with Activities of Daily Living with activities of daily living due to catastrophic injury or illness
incurred or aggravated in line of duty; cannot be paid concurrently with
Aid and Attendance Allowance paid under 38 U.S.C. § 1114(r)(2)
https://warriorcare.dodlive.mil/benefits/scaadl/
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What is excludede

Citation Description

VA Dependency and Indemnity 38 U.S.C. §§ 1304, 1310- Paid monthly to ble survivors after servicemember’s in-service or
Compensation 1318 service-connected death or veteran’s death due to service-connected
disability {or equated as such)
https://www.va.gov/burials-memortals/dependency-indemnity-
compensation/

Can include Aid and Attendance
AHowance or Housebound Allowance

d monthly to veteran who has service-connec y
Employment Subsistence Allowance is participating in vocational rehabilitation program under Chapter 31
https://www benefiis.va.gov/vocrehab/subsistence_allowance rales.asp
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Determining whether
benefits are excluded

« Award letters

* Paystubs
* Service Records
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B b | . |
: { P e A Harvice of tha Deparment of
. F ntorans Attairs and the Login Reglster
My Batewsy 16 Benelit Information Bapaprimant of Datense

Apply  Manage  tearn - National Resource Directory  Employment Center  Contact Q, seaech

Fot fealsre and outage events, refor to the Dutage Calendar link at the bottom of the page.

fg M 1o snsare your securiy and privacy, when using a shared or public computer, make gure you always log ol of VA/DoD
aBenelits and then ciose all browsar windows when finished accessing thy site.

Need help? Aopain s dlsiny apent, siloroey, or
Wh at ﬁ Q y@ u Wa nt t@ d @? '\-’e?era:;r::& il::g;v::si:%;;::t;;- toias;i;t:w.

& ManageBenefits € Manage Health
Disabiity Compensaton » Compensation Claim Status » o Share Yout VA Medical Records
Add or Hemove Dependent » Parsonal Contact and Direct Deposi o VA Prescription Refills » o
VA Health Care - Miltary Personnel File » - VA Agpointments » o

Education Benafils VA Lstters » Hearing Aid Batteties and Prosthetic
Socks e

Pension Berefits Cartiticate of Ekgibility for Home Loan »
SECURE MESSAGING on

Vocational Rehabilitation and Supporting Document Upload for MyHeatheVet » o

Empiaymant Cigims »
Dol TRICARES Health Insurance » o

O IREERERE Y oL Beraib

www.ebenefits.va.gov/ebenefits/homepage
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ACCELSEIITYSECTICN 308 SEGURITY £AG AR Limxs CORTACT UD STAY CONNECTED WITH DFAS » f

Simpler | Streamlined | Mobile-Friendly |

i

System Availability New User
New 1o myPay? Read ho
Recurring Weekly System Maintenance: Create your myfay Profil

At myPay Customers:

hitos://myvoay.dias.mil/#/
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Sample VA Award Letter

e Military Information
- Your most recent, verified periods of service (up to three) include:

mnu;mdmmmmmmm( Branch of Service Character of Service Entered Active Duty Released/Discharged
i sérvice rsrsnca, o e s . Army Henorable February 27, 2008 October 20, 2014

otfvar
wmmnwmmmdmww

Ouw racords conain the foowing normaton: {There may be additional periods of service not listed above.)

Parsonal Clalm information
Your VA claim raumbar is7 moce ™"
You arts he Veleasn.

VA Benefit Information

Military information
Your most recent, verifind perioss of service (up to thres) Include:

Snchoffedcs  Chaciroferdcs  fme You have one or more service-connected disabilities: ‘ Yes
(o R R e Your combined service-connected evaluation is: 70%
VA Benefit information

Yo faeve one or mare servce-conmectsd deaten Your current monthly award amount is: $1590.71

Your L H

I,‘;‘_;;",:“,,:"Z"::,x::mwm The effective date of the last change to your current award was: July 01, 2017
You are considarad to ba intally and parmenently dissble

sorvice-connectad asbikles: You are considered to bs totally and permanently disabled due solely to your No
Nidrisgocbuivaipalior i lrong Alodkhimprd st service-connected disabilitles:
Dip v g0viBtatedtya .

How You Can Contact Us
* {f you need genari ninmation sbout benefity and aligibilty, pinese visit un 2 SICE s shenafibs va ooy o
DR e . GOY.
* Coif ug at 1-800-827-1000. I you use 2 Telacommunigations Device for the Dasf {TOD), the number is 1.306-
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The Text

“any monthly compensation,
pension, pay, annuity, or
allowance paid under ftitle 10, w Title 10: Armed Forces (Including
37, or 38 in connection with UCM

a disability, combat-related | )
injury or disability, or death: of

a member of the umformed A . _

Title 37: Pay and Allowances of

Title 38: Veterans' Benefits

5 10US.C. Ch. 61—RETIREMENT OR
' SEPARATION FOR PHYSICAL
DISABILITY
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Translation...

It disability pay exceeds what the veteran would have
received in refirement pay, then the amount excluded
from the means test is the difference between what the
veteran receives in disability less what he or she would
have received for retirement.
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Sample DOD Letter

DEFENSE FINANCE AND AGCOUNTING SERVICE
AETRED AND ANNUITY DAY

Cart LFiad-RER

Dear .

Heicome to the Retfired roll o
Baved on official infermation
initisted your digsability ret
encloacd summary, However, a
accurata estabiishment of you
A3 soon as these docusenls ar
systepaticaliv raviewed and »
overpaymanty.

Mzl pay in Lhe ameunt of $130
wntitlement will be Lrassmitt:
aonthly net pay will bw proce.
»iii also ba {ransmitted to ye

We kave provided a link bo va
Taquesting changoes to yoor ac
Centar ehould Year youl signat
eRSUre proper idenfification ¢
of an address chantge, plasse

for payment and/or carrespond:

For questions concecning your
1080, IF living outside the ¢
The Call Center Phone Linss g1
8:00 a.m. - 5:08 p.w. Eastern
addressed to:
Defense Finance and Accal
L5, Military Retireront
EB¥% E A8tk Strest
Indianagolis IN 46249- 13

There is an eary, fast and off
®ilitary ratired pey account ;
This is an insovative, automatr
cenvenient, sscure way to viex
retiroment data. If is aveilab
anywhere (s Lhe world. Through
your IRE 199%9-F tex stalement
Account Stalemest. Hathsr then
You mey wake routine changes t
data online through nyPay at h

RETIRED
Prfansa Pinsnce and Aeco

88N:

SUKHARY OF RETIRED PAY ACCOUNT
Dats of Reticement: 02 JAN 20

Gross Pay -
Raticed Pay Rating: SGT 14

Sarvive for Mugic Fay: 06 T

Since you sntered Lhe Militacy
pay i% computsd uaing yeur mon
active duty baric pay (10 usC

{designated balow &1 Active Du
36 highast monthly baxic p-;; r
i you wers on active duty for
average monthty baric pay you

Service for Percant: 04 Yan
In mectrdnce wilh L4 USC 34
setived piy compuled wning y
(Hethod A} of, using your Ye
as follauss

Active Duty Ease Fay
Purcentsge of Disabiiity

Percent Hultiple

imam Percant Muitiple ie raes

Service for Percent: 06 Years, 08 Months, 14 Days

In sccordance with 10 USC 1401, you are entitled to receive
retired pay computed using your Percentage of Disability
(Method A) or, using your Years of Acltive Service (Method B},
as follows:

Method A Method B

Active Duty Base Pay 2,651.37 2,651.37

Percentage of Disability 702

Percent Multiple 70.00% 16.68%
imunm Percent Multiple is 75%)
Method A Calculation( 2,651.37 x 0.7000) 1,855.00

Method B Calculation{ 2,651.37 x 0.1668)
Cost of Living Adjustment .00 .00
1,855.00 442 .00

442.00

Gross Monthly Retired Pay
*Method A is most beneficial

Method A Caieulstion( 2,451.37 ¢ 0.7000} 1,855.00
Hsthod 3 Celculation( 2,451.37 ¢ 0.1668) 442,00

Cort of Living Adjustment
Groas Monthiy Retirwd Pa
*He

thod A is sort beneficial

00 .00
1,835.00 42,09

The aaxisus peresntage factor is 75 percent under sny of the pay
computation formiles regardiess of the number of yoars of ackive
aarvice you may have or the percentags of disadility sszigaed you.
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Effective Date

Bill was signed by the President on August 23,
2019.

Because no future effective date is specified, it
becomes effective when the President signs it.

August 23, 2019
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Prospective or Retfrospectivee
Will it affect my existing cases or only those
filed after August 23, 20192

» Two rules concerning the effect of intervening
changes in the law:

“The first is the rule that "a court is to apply the law in
effect at the tfime it renders its decision,” Bradley, 416
US. at 711." Landgraf v. Usi Film Prods., 511 U.S. 244,

264, 114 5. Ct. 1483, 1496 (1994).

“The second is the axiom that 'retroactivity is not
favored in the law,' and its interpretive corollary that
‘congressional enactments and administrative rules
will not be construed to have refroactive effect
unless their language requires this result.” Bowen, 488
U.S. at 208." Landgraf v. Usi Film Prods., 511 U.S. 244,
264, 114 S. Ct. 1483, 1496 (1994).
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Prospective or Retrospectivee

Will it affect my existing cases or only those
filed after August 23, 2019¢

Chapter 7 filed before August 23, can the Means
Test now be omended2

Chapter 13, rmpoc’r on unconﬁrmed casese CMI
Reset revived? .

» CMilreset per 11 USC § 101(100)(A)( ).

= Seelnre Ingram, N-o__. 06-02714-8-RDD, 2006 WL
6070518 (Bankr. E.D.N.C. Nov. 20, 2006) and Inre
Hoff, 402 B.R. 683 (Bankr. E.D.N.C. 2009).

- Chapter 13 modifications.

- Conversion to Chapter 7, If thereis a Means
Test, how is this impactede
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B
g}g‘gp

Questions

Question: How does the Act affect enforcement
under section 707(b)(2) of the Bankruptcy Code and
the determination of whe’rher the presumption of
abuse arises for e nembers or their family
members filing for chqp’rer 7 relief under the
Bdnkrup’fcy Code‘2 _

Answer: S ~emembers or fhelr family members
who file for bonkruptcy relief under chapter 7 should
exclude income covered by the Act from the
calculation of CMI. The cqlcula’non of CMIis the
starting point for determining whether a chapter 7
%};\(Igﬁp)fcy case is presumed abusive under section

From HAVEN Ac’r Frequenﬂy Asked Queshons found at
Hpa/ fesvw justice gov/ust/fio/hoven oot faos paf/downioad
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Questions

# Question: How does ’rhe Act affect chapter 13
Ccasese

» ANSWET: Larvicemeambe < and their family
members who f|le_fo.r_ bankwp’rcy relief under
chapter 13 should exclude income covered by
the Act from the colculchon of CMI, which may
affect the defermmo‘non of projected disposable
income available fora chop‘rer 13 plan.

From "HAVEN Act - Frequently Asked Questions” found at
hims hwww ustice gov/ust/ile/hoven got foaos poi/downlood
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Questions

= Question: Will the USTP require deb’rors To produce
documentation to support any :: BT
benefits that they exclude from The colculahon of
CMI¢

= Answer: The USTP will limit its requests for
documents related to income excluded from CM|
under the HAVEN Act so as to not unduly burden
debtors. The USTP does not routinely request from
debtors documents not otherwise required by the
Bankruptcy Code or Rules without a specific need
for additfional information.

S From* HAVEN Ac’r Frequenﬂy Asked Questions™ found at
S Swewe dusTic e gov/ust/lite/hoven oot faos oot/ downio
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Questions

» Question: How does the Act affect the USTP's
enforcement under section 707 (b)(3) of the
Bankruptcy Code {bad faith and the totality of
the circumstances), and the determination of a
debtor’s actual ability to repay creditorse

Answer: By modifying the definition of “current
monthly income,” the HAVEN Act does not
directly impact section 707(b)(3)’s provisions
providing for dismissal of cases based on the
debtor's bad faith or under The totality of the
circumstances.

From "HAVEN Act - Frequently Asked Questions™ found at
Mo/ fwww ustice gov/ust/fle/hoven act Taas.pdi/downioad
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Questions

= 1. 0Only applies to disability payments, not income
labeled as retirement?

» 2.1sit freated just like social security income?
Disclosed on | then deducted on J¢ No need to
disclose at all, or disclose where...2

3. Does regular combg’r fp'l_cty;quolifya

4. Will it be bad faith to not include disability
benefits on Sched. |2 |
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Questions

1. Does it apply retroactively to chapter 13 cases
already confirmed?

2. 1f yes, do we modify or convert old cases where
this caused them to require a 13 instead of a 72

3. If yes, can we mo'dify a confirmed 5 year plan to
be a 3 year plang

4. 1s it no longer omg ’ro be used as ongoing
disposable monthly income that we are permitted
to not be taken m’ro c:xc:cc:aumL for funding chapter 13
plan paymentse .

5. Would it be grounds for conver’nn a confirmed
chapter 13 case if we can exclude the entire
amount, such as with social security and the In re
Ragos case of the 5th Cir.2
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Questions

= Since VA disability is now exempt like SSD
disability, all the case law says you can also
exempt SSD on J as well, do you think you can
exempt VA disability on J foo?2 Also | believe SS
retirement is exempt from the means test, but is
VA retirement not exempt and is the new law only
affecting VA disability2
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